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The Konorable Reed E. Hundt
Chairman, Fadearal Communications
Commission

1919 M Street, NW

Waghington, DC 208554

Re: Amandments to the Commission’s ?roadband rCs
1

Dear Chairman Hundt:

Cook Inlet Raeglon, Inc. ("CIRI*) is pleamed to Asubmit the
following commenta cn the Commigsicen’s entrepreneuxs’ block
auction rules in the wake of the Supreme Court’s decision Monday
in v

CIRI believes that the Commigaion can fulfill in large
measure its statutory obligations to ensure broad participation
in the provision of spectzum based gorvicas while taking into
account the limitationg on the use of minarity preferences
aeatablished in Monday’'s Supreme Court ruling. CIRI sncourages
the Commission to retain and enhance its eantreprencurs’ block
rules and policies aa they apply to entreprenaurial and small
entitieg and to withdraw any preferences based on race or gender.
By acting quickly, tha Commission will eacouragée participation in
its auctions by all small entities regardless of their racilal or
gender composition. The Commission also will oliminate the
uncertaincty that now cloudg the rutura of many C bloek auction
applicants.

As 3 thraghold matter, the Cormission should retain and
enhance ite entreprenaurs‘ block rules as they apply to
entrepreneurial and small entities. It is well-ostablighed that
there is no congtitutional limitation on the usa of financial
catagorias to dimtinguish betwean clagses of entities. Indsed,
the entrepreneurs’ block and amall business policies establighed
by the Commiesion in its spectrum auction procesding ara
effaativa, congrtitutionally sound tools with which to encourage
investment in entrepreneurial entities. By reserving spectrum
blocks C and F for bidding by relatively smsll companies and
retaining the 25 percent oqu{:y exception for emall businessad,
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tha Commission will open the telecommunications Lield to a hosc
of enticies that otherwilse would be axcluded.

CIRI supports the Commission’s goal of Ereaerving an early
auction dace, which will speed the availabllity of PCS to the
public. Because the spplications that will scon be filed reflaect
many montha of negotiation and &ffort by the applicants, however,
retention of an early auction date will be feagible only if thae
Commifsion imposas minimal changes on tha aconomic assumptiond
upon which the applications are predicated. In that regard, when
the Commimgion reconfigurae its entrepranaurs’ block rules, the
Commission alsc should enhance the praferences avallable to small
businesses to encourage investment in these entrepenesurial
entitiea. Guch anhancameatg include: :

1) sxtending the 49.9 percent equity exception to
small businasses;

2) increasing the bidding credit available to small
burinesses from 10 to 2% percant; and

3) offering to small businesses the most favorable
payment terms now available.

With these improvements, the Commigsion will aggist many small
businesgaes in attracting the capital nacessary to odbtain a
broadband PCS license. The Commisggion will effectively sncourage
the participation of & broad cross-sectlon of potential bidders
without zregard to rase and without implicating the Supreme
Court’s decimion in 34a¥and ConstIUChOrs. NMoreover, many of the
game bidders now preparing C block applications will remain
eligible to bid in the reconfigured entreprensurs’ block
auctions. Most small businasses will be able to avoid the cosatly
and time-consuming process orf renegotiating existing businecs
arrangements and pending and consurmated alliances will remain
intact.

In the context of xetaining its entreprensgurs’ block rules
and establishing enhanced praefaerences for gmall businegses, tha
Cammigaion must be careful to retain ics tribal affiliation
exemption adopted for the small business category. As the
Commiseion establishaed in its
in the &pactrum auction procaeding, "[Wla aexerpt Indian tribes
generally from cur affiliation rules because Congrass hae impased

unique legal constraints on the way they can utilize tchair
ravenuess and assets.* Imnlﬁmnn;s;I9n_Qi_ﬂannign_lﬁﬂiiL_nl_nha
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%.nmn_am_qmn. 10 FCC Rcd 403, 427 (1994). Indeed, the
Commiasion detailed aaveral of these uniqua lagal conastraints,
including the inability of Rlaskan Natives to pledge stock in the
Regional Corporation against ordinary borrowings and the
inability or the Corporatlon to issue® new stock or debt
securities, Id, at 437-28. These limitations render CIRI'g
Alagkan Native shareholdaers unable to utilizeé thelr aspets to
participate in the Commismion’s auctiona as individual small
busingseas. Id, at 428. -

Recognizing these financial limitations and the plain
congreseional policy regarding Native Amarican small businesgs
affiliation, the Commisgion deterymined that Alaska Native
Reglonal Corporations should ba excluded from the azffiliatien
coverage of applicants that they own and contrel. Indeed, the
Commigsion exampted these Corporations from affiliation
spacifically for the purpeses of the Commisslgn’s small business
sig¢e definitions. PFor the samag reasons arciculated tha
Commigsion in its spectrum auction proceeding, the tribal
affiliation rules set forth in Seoction 24.720(1) (11) (1)} of the
Commigeion’s Rules should apply in che context ¢f the
Commiseion’s new small business entrepraeneurs’ block praferences.

The conatitutional basis for the unique treacment of Indian
tribes and Alagkan Native Regional Corporations camnnot seriausly
be challenged, nor haa it been called into question by Adarand.
As Justice Scavens noted in his opinion, the Suprsme Court has
long recoinized that the spacial treatment of these entities by
Congress 1s not based on race at all. It ig basged on the unique
political relationship that existe between Nativa Amaricane and
the Unitad States government under Article I, Section 8 of the
Constitution. geg Adszand Congtxuctors, J. Stevens Dissenting,
at 4 and n.3. The majority of the Court did nét and could not
dipagree with this proposition.

Indeed, as then-Judge Scalia explained whan writing for the
majority of the United Statea Court of Appeals for the District
of Columbia Cilrcuit, "[Tlhe Congtitution itself . . . singlas
Indians out ag a proper subject for separate legislation."

, 733 F.24 128, 139 (D.C. Cizr. 198B4) (gn
panc) (internal quotations omitted). Thus, preferences accorded
to these entitiem simply are not subject to *(t]raditional equal
protection analysis," regardleas of tho standard of review.

. 600 R.2d 733, 740 (5th Cir. 1979).
Accord Morton v, Mancarxri, 417 U.§ 535 (1974). Courts routiaaely
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recognize that Indian tribes and similar groups are subject to

special rules, p9s_©.9.. .
Txiba, 111 8.Ct. 905, 508-10 (1991) (holding that Indian tribes

are immune from suits by states), and to speclal fedazal

regulation. Sge, e.g., cnumm.xw 915 F.2d
454 (9th Cir. 1990) (argirming regulation of the membership of an

Alaskan village by the Secretary of the Intaerior).

The treatment accorded to Native American entities in the
Commission’s affiliation rules is baged on a clear congressional
policy and the unique status Native Americang under thae
Consztitution. The special status accorded to these entities is
not groundsd in race ana is not affeoted by the Adarand dacision.
For these reasons, the tribal affiliation ruleg sat forth in
Sectiaon 24.720(1) (11) (1) of the Commisasion’s Rules should apply
in the context of tha Commission‘s new amall business
entreprenaurs’ block preferencas. -

In swanary, as the Commigsion undertakes to reconfigure irs
entrepreneurs’ block auction rules, 1t ehould consider the effect
of the new rules on potential C block applicants And ways to
avoid largs-scala disruption of existing strategic partnerships.
Toward that end, the Commission should continue to reserva
spectrum blocks C and F for bidding by relatively small companics
and retain the 25 percent equity sxception for amall buginesses.
Next, tha Comniesioca should preferve tha fundamental econcmic
assumpticns underlying many of the alraady cempleted C bloak
applications by enhancing the preferenaes available to small
businesses. Finally, the Commission ghould take great care to
ensure that the unique, non-race orientad tribal affiliation
exemption is not swept away in the post-Adarand storm.

8incerely,

COOX INLBT REGION, INC.

oo Ak i

Pregidant

cc: The Honorable James H. Quello
The Honorable Andrgw C. Barrett
The Honarable Rachelle B. Chong
The Honorabla Susan Nass



